
3772r#a #r #rzifeaza
Office of the Commissioner

#i¢tr fl@rel, 3r4tr371I41 311z1#a1aza
.:)

Central GST, Appeals Ahmedabad Commissionerate
ft@al raca, Ira mrif, 3rsrar$), 3T1I-380015

GST Bhavan, Ambawadi, Ahmedabad-380015
Phone: 079-26305065 - Fax: 079-26305136

E-Mail : commrappl1-cexamd@nic.in
Website : www.cgstappealahmedabad.gov.in

By SPEED POST
DIN:-20240564SW0000888B52
(s) ml< ieIr/ File No. GAPPL/COM/STP/5640/2023-APPEAt./ U8 J9 ~ 1. ~

('©")
fl?gr tier#Rei]
Order-In-Appeal No. and Date

AHM-EXCUS-003-APP-017/2024-25 and 29.04.2024

'Cfffta-~~, sf suias, nzg (fir)
(if) Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

()
rt# fr fatal
Date of issue

01.05.2024 "

Arising out of Order-In-Original No. 63/ADJ/GNR/PMT/2021-22 dated 31.03.2022 passed

(e) by the Assistant Commissioner, CGST, Division - Gandhinagar, Commissionerate -

Gandhinagar

di {)a4af qr at oTTt '9clT / M/s Service India, Prop - Shri Hemant D. Chauhan, C-

(a) Name and Address of the 109, Swagat Rain Forest-1, Kudasan, Gandhinagar-
Appellant 382421

Rt&rf zrfl-sm@gr asits srt+ra mar z al as sr am±r a7a zrnferfaR aarg ·g re
srfeant Rt sfta srargtwr rear vgra «mar&, #r faea a2raf4a zt rare
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) ah4rzstar gr4@lR4, 1994 Rt uta sraat aarggt ?aRpat arr Rt
5q.-nrT h 7r van a siaagrewa 3ftRa, st qa, fa iataz, us«a fe+tr,
atfrif, sf7aa tra, viamf, +£fact: 110001 tt sRtReg:­

A revision application lies to the Under Secretary, to the Govt. of India; Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during th/ ,o.G.0lll.•_ PS.«RCE

of processing of the goods in a warehouse or in storage whether in a facto
warehouse. ! :f­
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(s) srahatgfl U]" m "ia:l?T ii Raffa mtTzarma fafaft it uzitr green'mg mar r
3gr<a gabRaz#tu#tRahagft ugpkgfaff2a ?l

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('cf) ~ '3 ,q I ~rl # '3gia gr«ca h gnat# 'fffi; it s4ft #fee mrr Rt&?stes?gr it sr
&RT~~t lj,cl I fcil c/i ~' ~ t IDU 'CfTRG cTT™~ m G!R if fa sfern (i 2) 1998
&RT 109 IDU~fcn-q; rr(;~l

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ht sizr gtea (snft) Rural, 2001 aRa 9 # siafa faff&eqr int zu-8 it
~it,~ 3l'Rl?T tm 31Rl?T~~'ff cftt:r mt[ t mc1(4t<il-3l'R!?T ~ ~ 3l'Rl?T # cTT-cTT
fail arr 5fa sea far star af?qt sh arr aar< nr er ff siair rrr 35-~ if
f.:tmftcrRtgrar h rah arr €in-6 art#t >l"IB 'lTT~~I

The above application shall be made in duplicate in Form No. EA-8 as.specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.'

(3) Rfasa smear # arr sgi iauar u4 ta sq?r zur sea#git sq?t 200/- la@rat Rt
srg sit szi ianmv «ra avatar gr at 1000/- ftRtgar Rtart

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

tr gr«ca, hr€lzr s«grad green vi aar #c sf)a rtaf@4wra ,Raft:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~-a,91~.-i ~~. 1944#&RT35-m"/35-~~~:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) fa qRa aarg srqar a star fr zrfta, zfhtmrRa gear, ah{tzr

agraa green qi hara aft +nrnfelaw (Re) fr sf?r2fr far, 61Q4--l~liill~ if 2nd~,
iil§4--llffi ~, 3fff"{c!T , ffi~(rll◄I(, 3JQ4--lc;_liill~-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respective~ lJl"·,tJ:;t~ ~ of
crossed bank draft in favour of Asstt. Registar of a branch of an:r.iifil~~t! :c

. i rr.:. _'__,./( "_~l_i'""Ll'..'!~ ~~es a+ .9/
21"7



sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) "l!"R ~ 3lR!ff it #&gr sr?git mrgrgar ? at r@taa tarfg fr mr @rarsvj
i<f -?t- ~ '1flrlT~~er~~~ §1:l; m fcB" ~ ~ ffi -?t- m~ fuQ; ~~ 619lffi4
~~~1:;cfi a:rcITT1 zt{trar#t us zaa Pekar star?t

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·qr1r rcea sf@Rn 1970 nt tis1fa ft sggft -1 siafa gu'fftq fcnQ;~ '3tfl

~"4T~3TR~f ~~ Fl of4 tf@lat srkr r@at 1:;cfi" "SlTcfCK ~ 6 .50 ¾ cfiT r41410 4

gs Renzqrztra@v

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended. ·

( 5) <st if@la rat Rr f 4?f 01 ffi"m f.=t4i:rt# aln:: m atr snafa far star 2 t #tar
gr«ea, a#rstar grcavihara srf)ta +trf@law (#rffafe) fr, 1982 Raf@a?
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fir green, #fr star reea vihara zf@74 rt@law (fez) @ #fa art harr
it c/iJ&n-1 i ◄ I (Demand) i:i:t ~ (Penalty) cfiT 10% "TT ";j=jl-{"f~~t:1 i110 i \ch,~ "TT ";j=jl-{"f

10~~ t:1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

a{rr5a gt«a z#hara a siafa, gRR 2tr#frRtm-◄r (Duty Demanded) I

(1) m (Section) llD~~f.rmftcroor;
(2) ft+aa #Refr afrr;
(3) #adz #fez faith far 6 hag«euf?

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited; provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) <a smr?gr a faf qf@rawa arr szi grca rrar green TT c:us ftj ct IRa ~ ctT +fl1T fcnci: 1fQ;
gr«en % 10% ratr it rzsia ave Ra c! tfagt aaawv#10% garr cfi1' '5ff tfclicTTal

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty \",.~.~~~~::1-{e,
or penalty, where penalty alone is in dispute." _;&;-~~: ,-:,:-:,04~~{~\
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F No. GAPPL/COM/STP/5640/2023

3r40lfzr3Ile/ ORDER-IN-APPEAL

The present appeal has been filed by Mis Service India, Prop -- Shri Hemant D.

Chauhan, C-109, Swagat Rain Forest-I, Kudasan, Gandhinagar- 382421 [hereinafter

referred to as "the appellant"] against Order in Original No. 63/ADJ/GNR/PMT/2021-22

dated 31.03.2022 [hereinafter referred to as "the impugned order"] passed by the

Assistant Commissioner, CGST, Division - Gandhinagar, Commissionerate ­

Gandhinagar [hereinafter referred to as "the adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant were registered under

Service Tax registration no AINPC2450PST001 and engaged in providing of Erection,

Commissioning and Installation Services. As per infonnation received from the Income

Tax Department, it was observed that during the period F.Y. 2014-15, the appellant had

declared less the gross value of Sale of Services in ST-3 returns than the gross value of

Sale of Services in Income Tax Returns / TDS Returns. Accordingly, in order to verify,

the appellant were asked for the details of services provided during the period but they

didn't submit any reply. Further, the jurisdictional officers considering the services

provided by the appellant as taxable determined the Service Tax liability for the F.Y.

2014-15 on the differential value of 'Sales of Services' under Sales/Gross Receipts from

Services (Value from ITR) I Form 26AS & ST-3 as details below:

Sr. Period Differential Taxable Value as Rate of Service Service Tax
No. (F.Y.) per Income Tax Data (in Rs.) Tax incl. Cess liability to be

demanded (in Rs.)
1. 2014-15 19,79,851/­ 12.36% 2,44,708/-

3. A Show Cause Notice vide F.No.IV/16-09/TPI/PI/Batch 3B/2018-19/Gr.III dated

25.06.2020 (in short 'SCN') was issued to the appellantwherein it was proposed to:

► Demand and recover service tax amounting to Rs.2,44,708/- under the proviso to

Section 73 (1) of the Finance Act, 1994 alongwith Interest under Section 75 ofthe

Finance Act, 1994 ;

► Impose penalty under Section 77 and 78 ofthe Finance Act, 1994;

4. The SCN was adjudicated ex-parte vide the impugned order wherein the demand

for Rs.2,44,708/- was confirmed under Section 73(1) of the Finance Act,1994 alongwith

· interest under Section 75. Penalty amounting to Rs.2,44,708/-was imposed under Section

78 of the Finance Act. Penalty of Rs. 10,000/- was imposed under Section 77 of the

Finance Act, 1994.

5. Aggrieved by the impugned order,

following grounds:
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► They stated that they have not received any show cause notice and order. The

department has called on 13.10.2023 and gave me the impugned order. The

adjudicating authority issued the impugned order without giving an opportunity of

being heard.

6. Hearing in the case was held on 12.04.2024 virtually, Shri Ramesh Pujara,

Chartered Accountant, appeared for hearing on behalf of the appellant. He informed that

the client did not receive SCN and PH letters timely, so could not put their case before

adjudicating authority. Therefore, he requested to remand the matter.

7. I have carefully gone through the facts of the case available on record, grounds of

appeal in the appeal memorandum, oral submissions made during personal hearing, the

impugned order passed by the adjudicating authority and other case records. The issue

before me for decision in the present appeal is whether the demand of service tax

amounting to Rs.2,44,708/- confirmed under proviso to Section 73 (1) of Finance Act,

1994 alongwith interest, and penalties vide the impugned order passed by the

adjudicating authority in the facts and circumstances of the case is legal and proper or

otherwise. The demand pertains to the period ofF.Y. 2014-15.

8. It is observed from the records that the present appeal was filed by the appellant

on 30.10.2023 against the impugned order passed dated 31.01.2022, reportedly received
\

by the appellant on 13.10.2023. As claimed by the appellant, an unusual delay was

observed between the date of issue of impugned order and the date of communication

claimed by the appellant. In order to verify the said delay, letter dated 08.04.2024 and

reminder emails dated 18.04.2024 & 26.04.2024 were forwarded to the jurisdiction office

requesting them to confirm from their records. The jurisdictional Office i.e CGST,

Division-Gandhinagar replied vide e-mail dated 26.04.2024 from their e-mail

gnr.cgstgnr@gov.in, wherein they informed that:

"... it is to inform that with reference to this office's letter dtd. 25.07.2023 for

payment ofpending dues, concern person from Mis. Service India send letter dtd.

21.08.2023 to this office to provide copy ofOIO, the copy ofOIO was collected by

the proprietor on dtd. 13.10.2023. Copy of letter and receipt on the same letter is

enclosed herewithfor information please."

9. According to the jurisdiction office's reply above, the appellant was communicated

the impugned order on 13.10.2023. As a result, the appellant's claim seems legitimate. I

also find that the SCN was issued merely on the basis of third party information provided

by the Income Tax Department and the imp.ugned Order has been pas.se~~~

the appellant were not even get an opportumty to appear before the adJu,~rtbnn;::~~}.\th~j!,
..io Es
'1', ":- ' .;~• /_?/to fv
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to defense their case, therefore, in the fitness of things & in the interest ofnatural justice,

I am of the considered view that the case is required to be remanded back to the

adjudicating authority so that they can evaluate the appellant's claim following their

submission and decide the case afresh accordingly.

10. I, therefore, set aside the impugned order and remand the matter back to the

adjudicating authority for de-novo adjudication following the principles ofnatural justice.

11. sf ma«f tr af Rt +? faa Rqzrt 3q1aal#afar star?]
The appeal filed by the appellant stands disposed of in above terms.

-Bclllft:ld/Attested:

a
a7IR
Jftft°&fq? (~
fl #lgr el,aural

By REGD/SPEED POST AID

To,

Mis Service India,
Prop -- Shri Hemant D. Chauhan,
C-109, Swagat Rain Forest-1,
Kudasan, Gandhinagar- 382421.

Copy to:

@5--
.iilirii.i& ~

31721#a (3#e)•
Dated: _?_CJ~pril, 2024

1. The Principal ChiefCommissioner, CGST and Central Excise, Ahmedabad.

2. The Commissioner, CGST and Central Excise, Gandhinagar.

3. The Deputy/ Assistant Commissioner, CGST & CEX, Gandhinagar Division,

Gandhinagar Commissionerate.

4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of

OIA onwebsite.

5. Guard file.

6. PA File.
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